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ENGROSSED HOUSE BI LL 2254

Passed Legislature - 2005 Regul ar Sessi on
State of WAshi ngt on 59th Legislature 2005 Regul ar Sessi on
By Representative Cody
Read first time 02/28/2005. Referred to Commttee on Health Care.

AN ACT Relating to peer review commttees and coordi nated quality
i nprovenent progranms; and anending RCW 4.24.250, 43.70.510, and
70. 41. 200.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW4.24.250 and 2004 c¢ 145 s 1 are each anmended to read
as follows:

(1) Any health care provider as defined in RCW7.70.020 (1) and (2)
( (as—new—existing—or—hereafter—arended)) who, in good faith, files
charges or presents evidence agai nst another nenber of their profession
based on the clainmed inconpetency or gross m sconduct of such person
before a regularly constituted review conmttee or board of a
prof essional society or hospital whose duty it is to evaluate the
conpetency and qualifications of nmenbers of the profession, including
[imting the extent of practice of such person in a hospital or simlar
institution, or before a regularly constituted conmttee or board of a
hospital whose duty it is to review and evaluate the quality of patient
care and any person or entity who, in good faith, shares any
i nformati on or docunents with one or nore other commttees, boards, or
prograns under subsection (2) of this section, shall be imune from
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civil action for damages arising out of such activities. For the
pur poses of this section, sharing information is presuned to be in good
faith. However, the presunption nmay be rebutted upon a show ng of
cl ear, cogent, and convincing evidence that the information shared was
knowi ngly false or deliberately m sleading. The proceedings, reports,
and witten records of such commttees or boards, or of a nenber
enpl oyee, staff person, or investigator of such a conmttee or board,
((shall—net—be)) are not subject to review or disclosure, or subpoena
or discovery proceedings in any civil action, except actions arising
out of the recommendati ons of such conm ttees or boards involving the
restriction or revocation of the clinical or staff privileges of a
health care provider as defined ((abeve)) in RCW7.70.020 (1) and (2).

(2) A coordinated quality inprovenment program nmaintained in
accordance with RCW43.70.510 or 70.41.200 and any comm ttees or boards
under subsection (1) of this section may share information and
docunent s, including conplaints and incident reports, created
specifically for, and coll ected and mai ntai ned by a coordi nated quality
i nprovenent conmttee or commttees or boards under subsection (1) of
this section, with one or nore other coordinated quality inprovenent
prograns or conmttees or boards under subsection (1) of this section
for the inprovenent of the quality of health care services rendered to
patients and the identification and prevention of nedical nal practice.
The privacy protections of chapter 70.02 RCW and the federal health
insurance portability and accountability act of 1996 and its
i nplenenting regulations apply to the sharing of individually
identifiable patient information held by a coordinated quality
I nprovenent program Any rules necessary to inplenent this section
shall nmeet the requirenents of applicable federal and state privacy
laws. Information and docunents disclosed by one coordinated quality
i nprovenent program or conmttee or board under subsection (1) of this
section to another coordinated quality inprovenent programor commttee
or board under subsection (1) of this section and any information and
docunents created or maintained as a result of the sharing of
i nformati on and docunents shall not be subject to the discovery process
and confidentiality shall be respected as required by subsection (1) of
this section and by RCW43.70.510(4) and 70.41. 200(3).
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Sec. 2. RCW43.70.510 and 2004 ¢ 145 s 2 are each anended to read
as follows:

(1)(a) Health care institutions and nedical facilities, other than
hospitals, that are licensed by the departnent, professional societies
or organizations, health care service contractors, health maintenance
organi zations, health carriers approved pursuant to chapter 48.43 RCW
and any other person or entity providing health care coverage under
chapter 48.42 RCWthat is subject to the jurisdiction and regul ati on of
any state agency or any subdivision thereof may maintain a coordinated
quality inprovenent program for the inprovenent of the quality of
health care services rendered to patients and the identification and
prevention of nedical mal practice as set forth in RCW70.41. 200.

(b) Al such prograns shall conply with the requirenents of RCW
70.41.200(1) (a), (c¢), (d), (e), (f), (g), and (h) as nodified to
reflect the structural organization of the institution, facility,
pr of essi onal societies or or gani zati ons, health care service
contractors, health mai ntenance organi zations, health carriers, or any
other person or entity providing health care coverage under chapter
48.42 RCW that is subject to the jurisdiction and regulation of any
state agency or any subdivision thereof, unless an alternative quality
i nprovenent program substantially equivalent to RCW 70.41.200(1)(a) is
devel oped. All such prograns, whether conplying with the requirenent
set forth in RCW 70.41.200(1)(a) or in the form of an alternative
program nust be approved by the departnent before the discovery
limtations provided in subsections (3) and (4) of this section and the
exenption under RCW42.17.310(1)(hh) and subsection (5) of this section
shal | apply. In review ng plans submtted by licensed entities that
are associated with physicians' offices, the departnent shall ensure
that the exenption under RCW 42.17.310(1)(hh) and the discovery
l[imtations of this section are applied only to information and
docunents related specifically to quality inprovenent activities
undertaken by the licensed entity.

(2) Health care provider groups of five or nore providers may
mai ntain a coordi nated quality inprovenent programfor the inprovenent
of the quality of health care services rendered to patients and the
identification and prevention of nedical malpractice as set forth in
RCW 70. 41. 200. Al such prograns shall conply with the requirenents of
RCW 70. 41. 200(1) (a), (c), (d), (e), (f), (g), and (h) as nodified to
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reflect the structural organization of the health care provider group.
All  such progranms nust be approved by the departnent before the
di scovery limtations provided in subsections (3) and (4) of this
section and the exenption under RCW42.17.310(1) (hh) and subsection (5)
of this section shall apply.

(3) Any person who, in substantial good faith, provides information
to further the purposes of the quality inprovenent and nedical
mal practice prevention program or who, in substantial good faith,
participates on the quality inprovenment conmttee shall not be subject
to an action for civil damages or other relief as a result of such
activity. Any person or entity participating in a coordinated quality
i nprovenent programthat, in substantial good faith, shares information
or docunents with one or nore other progranms, committees, or boards
under subsection (6) of this section is not subject to an action for
civil damages or other relief as a result of the activity or its
consequences. For the purposes of this section, sharing information is
presuned to be in substantial good faith. However, the presunption may
be rebutted upon a show ng of clear, cogent, and convincing evidence
that the information shared was knowingly false or deliberately
m sl eadi ng.

(4) Information and docunents, including conplaints and incident
reports, created specifically for, and collected, and mai ntai ned by a
quality inprovenent commttee are not subject to review or disclosure,
except as provided in this section, or discovery or introduction into
evidence in any civil action, and no person who was in attendance at a
meeting of such commttee or who participated in the creation,
collection, or maintenance of information or docunents specifically for
the conmttee shall be permtted or required to testify in any civi
action as to the content of such proceedings or the docunents and
i nformation prepared specifically for the commttee. This subsection
does not preclude: (a) In any civil action, the discovery of the
identity of persons involved in the medical care that is the basis of
the civil action whose involvenent was independent of any quality
i nprovenent activity; (b) in any civil action, the testinony of any
person concerning the facts that formthe basis for the institution of
such proceedi ngs of which the person had personal know edge acquired
i ndependently of such proceedings; (c) in any civil action by a health
care provider regarding the restriction or revocation of that

EHB 2254. SL p. 4
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individual's clinical or staff privileges, introduction into evidence
information collected and mai ntained by quality inprovenent commttees
regarding such health <care provider; (d) in any civil action
challenging the termnation of a contract by a state agency with any
entity maintaining a coordinated quality inprovenent program under this
section if the termnation was on the basis of quality of care
concerns, introduction into evidence of information created, collected,
or maintained by the quality inprovenent commttees of the subject
entity, which may be under terns of a protective order as specified by
the court; (e) in any civil action, disclosure of the fact that staff
privileges were termnated or restricted, including the specific
restrictions inposed, if any and the reasons for the restrictions; or
(f) in any civil action, discovery and introduction into evidence of
the patient's nedical records required by rule of the departnment of
health to be nade regarding the care and treatnent received.

(5 Information and docunents created specifically for, and
coll ected and maintained by a quality inprovenent conmttee are exenpt
fromdi scl osure under chapter 42.17 RCW

(6) A coordinated quality inprovenent program may share information
and docunents, including conplaints and incident reports, created
specifically for, and collected and maintained by a quality inprovenent
committee or a peer review conmttee under RCW 4.24.250 with one or
nore other coordinated quality inprovenent prograns nmaintained in
accordance with this section or with RCW 70.41.200 or a peer review
commttee under RCW 4.24.250, for the inprovenent of the quality of
health care services rendered to patients and the identification and
prevention of nedical mal practice. The privacy protections of chapter
70.02 RCW and the federal health insurance portability and
accountability act of 1996 and its inplenenting regulations apply to
the sharing of individually identifiable patient information held by a

coordinated quality inprovenent program Any rules necessary to
inplement this section shall neet the requirenents of applicable
federal and state privacy laws. Information and docunments discl osed by

one coordinated quality inprovenent program to another coordinated
quality inprovenent program or a peer review conmmttee under RCW
4.24.250 and any information and docunments created or maintained as a
result of the sharing of information and docunents shall not be subject
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to the discovery process and confidentiality shall be respected as
requi red by subsection (4) of this section and RCW 4. 24. 250.

(7) The departnent of health shall adopt rules as are necessary to
i npl ement this section.

Sec. 3. RCW70.41.200 and 2004 c 145 s 3 are each anended to read
as follows:

(1) Every hospital shall maintain a coordinated quality inprovenent
program for the inprovenent of the quality of health care services
rendered to patients and the identification and prevention of nedical
mal practice. The program shall include at |east the follow ng:

(a) The establishnment of a quality inprovenent conmttee with the
responsibility to review the services rendered in the hospital, both
retrospectively and prospectively, in order to inprove the quality of

medi cal care of patients and to prevent nedical nmalpractice. The
commttee shall oversee and coordinate the quality inprovenent and
medi cal mal practice prevention program and shall ensure that

i nformati on gathered pursuant to the programis used to review and to
revise hospital policies and procedures;

(b) A nedical staff privileges sanction procedure through which
credentials, physical and nental capacity, and conpetence in delivering
health care services are periodically reviewed as part of an evaluation
of staff privileges;

(c) The periodic review of the credentials, physical and nenta
capacity, and conpetence in delivering health care services of all
persons who are enployed or associated with the hospital;

(d) A procedure for the pronpt resolution of grievances by patients
or their representatives related to accidents, injuries, treatnent, and
other events that may result in clains of nmedical malpractice;

(e) The naintenance and continuous collection of information
concerning the hospital's experience with negative health care outcones
and incidents injurious to patients, patient grievances, professional
l[iability prem uns, settlenents, awards, costs incurred by the hospital
for patient injury prevention, and safety inprovenent activities;

(f) The maintenance of relevant and appropriate information
gathered pursuant to (a) through (e) of this subsection concerning
i ndi vi dual physicians within the physician's personnel or credential
file maintained by the hospital;

EHB 2254. SL p. 6
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(g) Education prograns dealing with quality inprovenent, patient
safety, nedication errors, injury prevention, staff responsibility to
report professional msconduct, the |legal aspects of patient care,
i nproved comruni cation with patients, and causes of nual practice clains
for staff personnel engaged in patient care activities; and

(h) Policies to ensure conpliance with the reporting requirenents
of this section.

(2) Any person who, in substantial good faith, provides information
to further the purposes of the quality inprovenent and nedical
mal practice prevention program or who, in substantial good faith,
participates on the quality inprovenment conmttee shall not be subject
to an action for civil damages or other relief as a result of such
activity. Any person or entity participating in a coordinated quality
i nprovenent programthat, in substantial good faith, shares information
or docunents with one or nore other progranms, committees, or boards
under subsection (8) of this section is not subject to an action for
civil damages or other relief as a result of the activity. For the
purposes of this section, sharing information is presuned to be in
substantial good faith. However, the presunption nmay be rebutted upon
a showing of «clear, cogent, and convincing evidence that the
i nformati on shared was know ngly fal se or deliberately m sl eadi ng.

(3) Information and docunents, including conplaints and incident
reports, created specifically for, and collected, and maintained by a
quality inprovenent commttee are not subject to review or disclosure,
except as provided in this section, or discovery or introduction into
evidence in any civil action, and no person who was in attendance at a
meeting of such commttee or who participated in the creation,
coll ection, or maintenance of information or docunents specifically for
the conmttee shall be permtted or required to testify in any civi
action as to the content of such proceedings or the docunents and
i nformation prepared specifically for the commttee. This subsection
does not preclude: (a) In any civil action, the discovery of the
identity of persons involved in the nmedical care that is the basis of
the civil action whose involvenent was independent of any quality
i nprovenent activity; (b) in any civil action, the testinony of any
person concerning the facts which formthe basis for the institution of
such proceedi ngs of which the person had personal know edge acquired
i ndependently of such proceedings; (c) in any civil action by a health
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care provider regarding the restriction or revocation of that
individual's clinical or staff privileges, introduction into evidence
information collected and mai ntained by quality inprovenent commttees
regarding such health care provider; (d) in any civil action,
di sclosure of the fact that staff privileges were term nated or
restricted, including the specific restrictions inposed, if any and the
reasons for the restrictions; or (e) in any civil action, discovery and
introduction into evidence of the patient's nedical records required by
regul ation of the departnent of health to be nmade regarding the care
and treatnent received.

(4) Each quality inprovenent committee shall, on at least a
sem annual basis, report to the governing board of the hospital in
which the commttee is |ocated. The report shall review the quality
i nprovenent activities conducted by the commttee, and any actions
taken as a result of those activities.

(5) The departnent of health shall adopt such rules as are deened
appropriate to effectuate the purposes of this section.

(6) The nedical quality assurance comm ssion or the board of
ost eopat hi ¢ nedi ci ne and surgery, as appropriate, may review and audit
the records of commttee decisions in which a physician's privileges

are termnated or restricted. Each hospital shall produce and make
accessible to the conmssion or board the appropriate records and
otherwise facilitate the review and audit. Information so gained shal

not be subject to the discovery process and confidentiality shall be
respected as required by subsection (3) of this section. Failure of a
hospital to conply with this subsection is punishable by a civil
penalty not to exceed two hundred fifty dollars.

(7) The departnent, the joint comm ssion on accreditation of health
care organi zations, and any other accrediting organization may revi ew
and audit the records of a quality inprovenment commttee or peer review
commttee in connection wth their inspection and review of hospitals.
I nformati on so obtained shall not be subject to the discovery process,
and confidentiality shall be respected as required by subsection (3) of
this section. Each hospital shall produce and nake accessible to the
departnent the appropriate records and otherwise facilitate the review
and audit.

(8) A coordinated quality inprovenent program may share information
and docunents, including conplaints and incident reports, created

EHB 2254. SL p. 8



© 00 N O Ol WDN P

N NR R R R RRRPR R R
R O © o NO o W DN P O

specifically for, and coll ected and maintained by a quality inprovenent
committee or a peer review conmttee under RCW 4.24.250 with one or
nore other coordinated quality inprovenent prograns nmaintained in
accordance with this section or with RCW 43.70.510 or a peer review
commttee under RCW 4.24.250, for the inprovenent of the quality of
health care services rendered to patients and the identification and
prevention of nedical mal practice. The privacy protections of chapter
70.02 RCW and the federal health insurance portability and
accountability act of 1996 and its inplenenting regulations apply to
the sharing of individually identifiable patient information held by a

coordinated quality inprovenent program Any rules necessary to
inplement this section shall neet the requirenents of applicable
federal and state privacy laws. Information and docunments di scl osed by

one coordinated quality inprovenent program to another coordinated
quality inprovenent program or a peer review conmmttee under RCW
4.24.250 and any information and docunments created or maintained as a
result of the sharing of information and docunents shall not be subject
to the discovery process and confidentiality shall be respected as
requi red by subsection (3) of this section and RCW 4. 24. 250.

(9) Violation of this section shall not be considered negligence
per se.

Passed by the House March 15, 2005.

Passed by the Senate April 12, 2005.

Approved by the Governor May 4, 2005.

Filed in OOfice of Secretary of State May 4, 2005.
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